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NOTICE OF FILING

TO: ALL COUNSELOFRECORD
(ServiceList Attached)

PLEASE TAKE NOTICE that on May 4, 2005, filed with the Clerk of the Illinois
Pollution ControlBoardof the Stateof Illinois an original, executedcopyof Pre-FiledQuestions
from CW3M Company,Inc. for theIllinois Pollution ControlBoard’s 1stNoticeof Amendments
to 35 Ill. Adm. Code734and35 Iii. Adm. Code732in theabove-captionedmatter.

Dated: May 4, 2005

Respectfullysubmitted,

CW3M Company
~

By: ~
OneofIts Att~neys

CarolynS. Hesse,Esq.
Barnes & Thornburg LLP
OneNorthWackerDrive -Suite4400
Chicago,Illinois 60606
(312)357-1313
270225v1

[This filing submitted on recycled paper asdefined in 35 III. Adm. Code 101.202]



CERTIFICATE OF SERVICE

I, on oath state that I have served the attachedPre-Filed Questionsfrom CW3M
Company,Inc. for the Illinois Pollution Control Board’s

1
St Notice of Amendmentsto 35 Ill.

Adm. Code 734 and 35 Ill. Adm. Code732 by placing a copy in an envelopeaddressedto the
ServiceList Attachedfrom CW3M Company,Inc., 701 WestSouthGrandAvenue, Springfield,
IL 62704beforethehourof5:00p.m.,on this4th Dayof May, 2005.

C~-Q~
Carol Rowe

[This filing submitted on recycled paper asdefined in 35 III. Adm. Code101.202]
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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

iN THE MATTER OF: ) MAY 0 It 2005

PROPOSEDAMENDMENTS TO: STATE OF ILLINOIS
REGULATION OF PETROLEUMLEAKING ) R04-22 pollution Control l3oard
UNDERGROUNDSTORAGETANKS ) (USTRulemaking)
(35 ILL. ADM. CODE732), )

)
IN THE MATTER OF: )

)
PROPOSEDAMENDMENTS TO: )
REGULATION OF PETROLEUMLEAKING ) R04-23
UNDERGROUNDSTORAGETANKS ) (USTRulemaking)
(35 ILL. ADM. CODE.734) ) Consolidated

)

ProposedRule. FirstNotice

PRE-FILEDQUESTIONS FROM CW3M COMPANY, INC. FOR THE
ILLINOIS POLLUTION CONTROL BOARD’s 1stNOTICE OF AMENDMENTS

TO 35 ILL. ADM. CODE 734 AND 35 ILL. ADM. CODE 732

In responseto theIllinois PollutionControlBoard’s(IPCB) HearingOfficer Orderdated

April 20, 2005, CW3M respondsthat CW3M is unavailablefor hearingson 6/3 through6/9, 6/22

through6/27,7/1 though7/4 and7/19.

In addition, CW3M is filing the following questionsin order to preparefor the next

scheduledhearingon theproposedregulations. .

1. Will dollarsapprovedin a budgetprior to theenactmentof theproposedrules be
consideredwhenmaking decisionson budgetsfollowing enactmentof therules? For example,a
site investigation budget is approvedprior to these rules for $2,500 for a Stage 1 Site

• InvestigationReport, becausethe currentrequirementsaregreaterthanthey will be under the
newrules. Then,afterthenewrulesareenacted,the appropriate$3,200is requestedfor a Stage
II plan. Will the Agency approvethe $3,200 listed in the proposedrules or will they approve
someotheramount?

2. How will the Agency review Part 731 reimbursementclaim submittals,
particularlyforwork in progress?



3. Have Agency personnel done any further researchinto rates since the last
hearing? Is there anything that the Agency is willing to do to reducethe uncertainties
surroundingthecreationoftheproposedrates?

4. Sincethe ownersandoperatorsand theirconsultantsarebeingrequiredto reduce
expendituresfrom the fund, what is the IEPA going to do to reduceits expendituresfrom the
fund?

5. Sincethe earlierhearings,are90% of ratesbeingsubmittedfor budgetapproval
or reimbursementat or belowproposedSubpartH numbers?If not, what is thepercentageat or
belowproposedSubpartH numbers?

6. What groundwaterremediation will still be needed at locations where a
groundwaterordinanceis still in place? Must free productbe removed? Must contamination
that exceedsthesoil saturationlimit be removed?Must ClassI or II, asapplicable,groundwater
quality standardsbe met at the edgeof the areacoveredby the groundwaterordinance? Will
modelingbe requiredto demonstratethat groundwaterquality standardswill be met outsideof
the areasubjectto a groundwaterordinance?Will it be necessaryto remediategroundwaterto
preventvapor intrusion into buildings? Will any of theseactivities be reimbursablefrom the
Fund?

7. Did theIEPA examinecriteriasimilar to those35 JAC 620.260Reclassi~flcationof
Groundwater by Adjusted Standard with regards to the Agency’s proposal to disallow
reimbursementof groundwaterremediationcostswithin anareadesignatedwith a groundwater
ordinanceprohibiting potablewaterwell installation? It is clear by 35 IAC 620.260 that the
JEPA and the IPCB recognizethat changinggroundwaterstandardscan affect, amongother
environmentaland economicstandards,propertyvalues. Specifically, did the IEPA considerthe
affect on both on-siteand off-site propertyvaluesfor siteswhereIEPA forcesowners to leave
contaminationin place by not reimbursingclean-upcostswhena groundwaterordinanceis in
place?

8. The Agency has statedthat the proposedSubpart H maximum amountsare
consistentwith currentmarket rates. If this is thecaseand theproposedratesare adopted,how
will useoftheproposedratesresultin acostsavingsto theUSTFund?

9. No FurtherRemediationLetters typically include andthe Illinois Environmental
ProtectionAct lists at 58.10(e)anumberof circumstancesby which a NFRLetter maybecome
void, including but not limited to previously undiscoveredcontaminationthat is above the
remediationobjectives. SeetheAct at 58.10(e)(6). If anNFR Letterbecomesvoid, throughno
fault of the owner, becausepreviously unknown contaminationis discoveredand if further
remediationis requiredto reinstatetheNFR Letter, canthe site getbackinto theUST program
andwill theremediationcostsbe eligible for reimbursementfrom theFund?

10. Will the Agency require the use of institutional controls and/or engineered
barriersto meetTier II orotherremediationobjectives?
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11. WhentheAgencyderivedthenumberof $57percubicyardastheallowablecosts
for excavation,transportationanddisposal,what distancebetweena siteanda landfill wasused?
Was this an averagedistance? What was the rangeof distancesconsidered?If the distance
betweena siteand the nearestlandfill is greaterthanthe referencedistance,will the proposed
rule for “atypical” situations(formerly 732.855/734.855,now 732.860/734.860)apply? What
wastheaveragevolumeofsoil per site that wasexcavated,transportedanddisposedof whenthe
$57 percubicyardof soil ratewasderived?Whatwastherangeofsoil volumes?

12. Who determineswhen there is an “atypical” situation? If a professional
engineer/professionalgeologist submitsa report which specifically detailswhy a situation is
unusualor extraordinary,howmuchweightwill be givento thePE/PGsdetermination,or will
thedecisionbemadesolelyby the IEPA projectmanageassignedto thesite? To whatextent
mustbidsbeobtainedin an“atypical” situation?

13. How did IEPA determinethat a 5% “fluff factor” is appropriate? What is the
technicalbasisfor this number? Explain how the Agency then determinedthat this was the
equivalentofa largernumber,suchas20%?

14. The Agency met with varioustradegroupsprior to proposingthe rule, and used
someof the input providedby thesegroups. Given theAgency’slimited experienceperforming
manyofthe activities for which rateshavebeenproposed,and giventhe voluminouscomments
providedby participantswhosecumulativeexperiencefar outweighsthe Agency in conducting
this work, has the Agency reconsideredany of the ratesit submittedin its proposal? Did the
IEPA re-examinethe rates which were developed using the National Construction Cost
EstimatorafterIEPA’ s interpretationsof thoserateswere provenduring hearingto be flawed?
Did the IEPA considerrevisingthe ratesto matchthose derivedwhen properly utilizing the
guide?

15. Why doesthe JEPA believe that the use of RS Meansis not an appropriate
methodofratedevelopment?. DoestheIEPA recognizethat, whileRS Meanshasnumbersthat
are nationalnumbers,it alsohasfactorswhich takeinto accountthe statein which the work is
beingperformed? For what specific reasondid the IEPA find that theNational Construction
Estimator was anappropriatereferenceandRSMeanswasnot?

16. Has the IEPA recognizedthe discrepancybetweenusing averagecostsas rates
and stating that they will cover 90% of packagessubmitted. Please explain IEPA’s
understandingandprovideexamples.

• 17. Did theIEPA discussor evaluatefollowing thesubmittalby PIPEthe conceptof
revisingtheaveragehourly rateof $80.00(usedfor settingmaximumrateswith apredetermined
numberof hoursper task)to a rateproperlyweightedfor thetype of personnelconductingthe
work (i.e. technicalv. supportstaff)?

18. Does the IEPA still maintain basedon the record that the ratesproposedare
generally consistentwith the currentrates?
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19. How andunderwhatframeworkwill consultantsbe reimbursedfor the additional
administrativeexpensesof securing,tracking and submittingproofof paymentdocumentation?
For exampledid theJEPAconsiderincreasingratesfor handlingchargesto coverthis expenseor
consideraddingthis activity asanotherline item to bereimbursed.

20. TheIPCB statedin its first noticeproposal,that it wasmodifying thewayStage3
site investigationswould be paid to a time and materialsbasis. In the actual languageof the
proposedrules, theIPCB addedto thesectionlabeled“Early ActionandFreeProductRemoval”
a statementto that effect. However,in the sectionlabeled“Site Investigation” on thefollowing
page,thereis a line that indicatedStage3 site investigationswould bepaid in lump sums. Will
theJEPAproposemodificationsto correcttheplacementof theStage3 investigationbudgetand
billing procedures?

21. The following questionspertain to the Section for travel reimbursementas
describedon page80 ofthefirst noticeproposal:

a. Why did the IEPA find that OSHA regulationsrequiringa
buddysystemwerenotapplicableto LUST field work and
notreimburseable?

b. What specific reasondid the IEPA feel that it would be
appropriatewhenestablishingratesfor travel to includein
the average ratesof jDersonnelwho neverleavetheoffice?

c. What specificreasondid the IEPA believethat effectively
limiting an owner/operator’schoice of consultantto one
within a specific distancewas appropriatefor purposesof
reimbursement?
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22. • Whenthebiddingprocesswill be usedbecausea subcontractor’scostwill exceed
Subpart H, related professionalservicesshould automatically qualify for the extraordinary
circumstancesclause. Doesthe JEPA find this proposalto be appropriateor inappropriateand
whatareIEPA’s reasons?

Dated: May4,2005

Respectfullysubmitted,

CW3M Company

By: C~\p—~~NUL~Q
OneofIts Attoi~heys

Carolyn S. Hesse,Esq.
Barnes& ThornburgLLP
OneNorthWackerDrive
Suite 4400
Chicago,Illinois 60606
(312) 357-13
27022lv 1
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